
 
 
 
 
 

 
Upcoming Events: 

 

• On May 12, 2006, Neil M. Kaufman will participate in a panel discussion re-
garding Mergers & Acquisitions presented by the Long Island Capital Alli-
ance, at 8 A.M. at the Fox Hollow in Woodbury, New York.  

 
• On July 26, 2006, Neil M. Kaufman will participate in a full-day panel discus-

sion regarding the Sarbanes-Oxley Act of 2002.  
 
• On November 9, 2006, The New York State chapter of the American Lung 

Association will honor Neil M. Kaufman as its Businessman of the Year at its 
annual dinner. 

 
Recent Events: 

 

• Keith D. Sernick was recently appointed to the Tax Enforcement Advisory 
Committee of the New York State Office of Real Property Services. 

 
• On December 12, 2005, an article by Peter M. Ripin entitled “Hotels Must 

Protect their Brands Online” was published in Travel Weekly. 
 

 
For more information regarding any of these events, please contact Neil M. Kaufman 
at (516) 248-6400 or nmk@dmlegal.com. 

The information contained herein is not to be construed as legal advice. 
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 In 2002, the Securities and Exchange 
Commission adopted rules requiring 
registrants with $75 million or more in 
public float to comply with new accel-
erated filing deadlines for their annual 
reports on Form 10-K and quarterly 
reports on Form 10-Q, to be imple-
mented over a three-year period.  In 
2004, the Commission delayed imple-
menting the final stage of the acceler-
ated deadlines and, in December 2005, 
adopted new amendments regarding 
accelerated filing deadlines as follows:  
 

 

• “Accelerated Filers” v. “Large Ac-
celerated Filers” Defined.  The new 
amendments redefine the term 
“Accelerated Filer” as registrants that 
have at least $75 million, but not 
more than $700 million, in public 
float.  Additionally, a new category 
of “Large Accelerated Filers” has 
been added to include registrants 
with $700 million or more in public 
float. 

 

• Large Accelerated Filers.  For these 
filers, filing deadlines for annual re-
ports on Form 10-K, effective as of 
the fiscal years ending on or after 
December 15, 2006, will be subject 
to a 60-day deadline.  Prior to the 
effective date, annual reports on 
Form 10-K for these filers remain 
subject to a 75-day deadline.  “Large 
Accelerated Filers” will remain sub-
ject to a 40-day filing deadline for 
quarterly reports on Form 10-Q. 

 

• Accelerated Filers.  For these filers, 
the new amendments will not affect 
the 75-day filing deadline for Form 
10-K or the 40-day filing for Form 
10-Q. 

 

• Exit Requirements.  A “Large Ac-
celerated Filer” is permitted to exit 
from “Large Accelerated Filer” status 
if its public float falls below $500 

million for the same fiscal year that 
the determination of public float has 
been made. “Accelerated Filers” may 
exit from “Accelerated Filer” status 
and file annual reports and quarterly 
reports on a non-accelerated basis if 
their public float falls below $50 mil-
lion, measured as of the last business 
day of the issuer’s most recently 
completed second fiscal quarter.  

 

• Non-Accelerated Filers.  Filing 
deadlines for companies with less 
than $75 million in public float, 
measured as of the last business day 
of the issuer’s most recently com-
pleted second fiscal quarter, remain 
at 90 days for Form 10-K and 45 
days for Form 10-Q. 

 On December 1, 2005, the SEC’s 
Securities Act reform became effective.  
In addition to expanding certain permis-
sive communications during and  
around the time of a public offering 
(See Volume 4, Issue 4), the new rules 
also modify certain registration proce-
dures. 
 
 Well-known seasoned issuers are 
permitted to use a new automatic shelf 
registration process relating to unspeci-
fied amounts of securities of varying 
types.  The registration statement be-
comes immediately effective upon fil-
ing with the SEC without the necessity 
of prior SEC screening or review.  To 
determine its eligibility for this auto-
matic shelf registration process, the 
issuer must determine whether it is a 
well-known issuer at the time of initial 
filing and must make a similar determi-
nation in connection with each amend-
ment to its registration statement.   

(continued on page 2) 
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written comments from the SEC staff  relat-
ing  to  Exchange  Act  reports in their an-
nual reports if any such comments were 
issued more than 180 days prior to the end 
of the fiscal year with respect to which the 
annual report is filed.  In addition, eligible 
issuers filing registration statements on 
Form S-1 are now permitted to incorporate 
information by reference into their registra-
tion statements if they: 
 

• have filed at least one annual report; 
 

• are current in the filing of their Exchange 
Act reports; and 
 

• make their incorporated Exchange Act 
reports readily accessible on web sites 
maintained by or for them. 

   

The following issuers, however, would not 
be permitted to incorporate by reference: 
 

 

• reporting issuers that are not current in 
the filing of their Exchange Act reports; 
or 

 

• issuers that are or were (or whose prede-
cessors were) during the past three years: 

 
* blank check issuers; 

 

* shell companies (other than business 
 combination-related shell companies); 
 or 

 

* issuers of penny stock offerings. 
 

 In light of the changes implemented un-
der its Securities Act reform, the SEC has 
also eliminated Forms S-2 and F-2. 
 
 On November 30, 2005, the SEC’s Divi-
sion of Corporation Finance published guid-
ance regarding frequently asked ’33 Act 
Reform questions.  The Q&A is available at 
http://www.sec.gov/divisions/corpfin/faqs/
securities_offering_reform_qa.pdf. 

 
 

 On February 14, 2006, the Delaware Court 
of Chancery decided ABRY Partners V, L.P. 
v. F&W Acquisition LLC (2006 WL 358236 
(Del. Supr.)).  The case involved alleged 
material misrepresentations in connection 
with a buyer's purchase of a private company 
for $500 million. 
 
 The purchase agreement included fairly 
common provisions: 
 
• limiting damages for misrepresentation to 

$20 million as the exclusive remedy; and 
 
• in which the buyer disclaimed reliance on 

any facts or representations not expressly 
stated therein. 

 
 After closing, the buyer claimed to have 
discovered several material misrepresenta-
tions in the purchase agreement, including 
with respect to the financial statements of the 
private company, and alleged that the seller 
had knowingly concealed such inaccuracies.   
 
 The Delaware Court of Chancery  con-
cluded  that  the buyer was entitled to seek 
rescission based on the facts alleged.  In this 
regard, the court held that a seller is pre-
cluded from shielding itself from the buyer’s 
remedy of rescission if the buyer is able to 
show that the seller: 
 
• knew that contractual representations and 

warranties were false; or 
 
• lied to the buyer about a contractual repre-

sentation or warranty. 
 

 
 

 
 Disney’s shareholders have appealed the 
decision by the Delaware Court of Chancery  
in In re Walt Disney Co. Derivative Litiga-
tion, No. 15452 (Del. Ch. Aug. 8, 2005), 
which held that the directors of Disney acted 
in the best interest of the company and exer-
cised proper business judgment in connection 
with their decision to grant Michael Ovitz a 
$130     million    severance    package    (See 
Volume   4, Issue 3). 

 

SECURITIES ACT REFORM 
(continued from page 1) 
 
 Well-known seasoned issuers are also 
permitted to: 
 

• Omit various information from their base 
prospectuses, including the identities of 
selling securityholders.  Any information 
omitted from the base prospectus  may be 
supplied through a post-effective  amend-
ment or through incorporation by refer-
ence to the issuer's reports  filed pursuant 
to the Securities Exchange Act of 1934. 

• Delay the payment of filing fees until the 
time of takedown of specific securities 
from the shelf. 

 
 

  A new automatic shelf registration state-
ment must be filed every three years, and a 
well-known seasoned issuer would be pro-
hibited from selling under an automatic 
shelf registration statement that is more than 
three years old.  This requirement has been 
implemented in order to make the informa-
tion in the automatic shelf registration state-
ment clearer than it might otherwise be in 
connection with numerous post-effective 
amendments. 
 
 The SEC also adopted an "access equals 
delivery" model with respect to fulfilling 
final prospectus delivery requirements, 
whereby    the delivery    requirement    is    
satisfied through the filing of a final pro-
spectus with the SEC. 
 
 The SEC also now requires issuers to 
include risk factors in their annual reports 
and to update those risk factors with respect 
to any material changes in their quarterly 
reports.   
 
 In addition, the SEC requires accelerated 
filers and well-known seasoned issuers to 
include a description of material unresolved 

 

 

DELAWARE COURT OF 
CHANCERY INVALIDATES 

NEGOTIATED REMEDIES CAP 
IN CONNECTION WITH 

ALLEGED FRAUD 

Dear clients and friends: 
 
 We greatly appreciate all of the positive feedback we have re-
ceived regarding the securities market chart we included in our last 
issue of the DM&H Corporate Chronicle.  We encourage all of our 
readers to keep the feedback coming.  Special thanks to DM&H 
partner Mark Spund for his contribution to this issue. 
 
 In the first quarter of 2006, we have welcomed Cara Baugh to the 
corporate department in our Long Island office.  We also welcome 
Jeffrey Hill, Robert Shapiro and Dimitra Tzortzakos to the ligitation 
department in our New York City office.  We are thrilled to con-
tinue adding this kind of  talent to our firm. 
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  On January 27, 2006, the SEC published a 
release (Release No. 33-8655; 34-53185) pro-
posing amendments to the disclosure require-
ments for executive and director compensation.  
The proposal also includes proposed amend-
ments regarding related-party transactions, di-
rector independence and other corporate govern-
ance matters and security ownership of officers 
and directors. As proposed, such amendments 
would apply to disclosure in proxy and informa-
tion statements and other filings, such as peri-
odic reports and registration statements.  The 
SEC has indicated that the amendments are 
intended to make related disclosure easier to 
read and to provide investors with a more com-
plete picture of executive compensation.  The 
proposing release is available at http://
www.sec.gov/rules/proposed/33-8655.pdf.  
 
 

 On December 26, 2005, the SEC published 
proposed amendments pertaining to the best-
price rule.  The amendments are intended to 
clarify the application of the rule and provide an 
exemption and safe harbor in the third-party 
tender offer context in relation to severance, 
compensatory or other employee benefit ar-
rangements.  The proposing release is available 
at http://www.sec.gov/rules/proposed/34-
52968.pdf. 
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 On February 8, 2006, the SEC announced that 
John W. White, a corporate and securities attor-
ney  with Cravath Swaine & Moore for 25 
years, will succeed Alan L. Beller as Director of 
the Division of Corporation Finance of the SEC.  
Mr. Beller oversaw numerous rulemaking initia-
tives, including certifications by chief executive 
officers and chief financial officers regarding 
the accuracy and completeness of annual and 
periodic reports required by the Sarbanes-Oxley 
Act of 2002.   
 
 On January 23, 2006, Brian Cartwright, a 
corporate securities attorney formerly with 
Latham & Watkins and a former astrophysicist, 
became the new general counsel of the SEC.  
 

 
 On February 15, 2006, the SEC revoked the 
securities registrations of twenty-five public 
companies that failed to file required periodic 
filings.  According to the SEC, many of the 
filers had not filed periodic filings since 2003.  
The issuers consented to the revocations without 
admitting or denying the SEC’s findings that the 
issuers failed to comply with Section 13(a) of 
the Securities Exchange Act of 1934.  The Feb-
ruary 15th SEC orders relating to these revoca-
tions are available at the following hyperlink: 
http://www.sec.gov/litigation/admin.shtml. 

 In response to the increasing problem of iden-
tity theft, effective December 7, 2005, New 
York imposed a new law requiring any person 
or business that conducts business in the state to 
notify all New York resident employees if there 
is reason to believe that the employee’s personal 
information has been acquired by an unauthor-
ized person due to a computer security breach. 
 

 The law defines a security breach as the 
“unauthorized acquisition or acquisition without 
valid authorization of computerized data that 
compromises the security, confidentiality, or 
integrity of personal information maintained by 
a business.”  This data would include any infor-
mation which could be used to identify an em-
ployee, including Social Security numbers, 
driver’s license numbers and credit or debit card 
numbers, in combination with a security code 
that would permit access to an individual’s fi-
nancial account. 
 

 When an employer discovers or is notified of 
a security breach of its system, or reasonably 
believes that such a breach has occurred, it must 
notify its New York State resident employees 
“in the most expedient time possible and with-
out unreasonable delay.” 
 

 The notice must be given in writing.  Elec-
tronic notice can only be made if the employee 
who is to receive the notice “has expressly con-
sented to receiving said notice in electronic form 
and a log of each such notification is kept” by 
the employer.  Any notice given under the stat-
ute must include a description of the categories 
of information that were, or are reasonably be-
lieved to have been, acquired without authoriza-
tion, including specification of which informa-
tion was, or is reasonably believed to have been 
acquired. 
 

 In addition to authorizing the New York At-
torney General to bring an action to enforce the 
statute if he believes that there is a violation,  
the failure to provide notice as required can 
result in liability for actual losses suffered by an 
employee who does not receive such notice.  If a 
court finds that an employer knowingly or reck-
lessly failed to give such notice, it can impose a 
civil penalty up to $150,000.00. 
 

 Employers should be aware of their responsi-
bilities under the new law and take appropriate 
measures to: 
 

• maintain the security of their computer sys-
tems; and 

• consider revising the forms executed by all 
employees to include consent to electronic 
notification. 
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NEW YORK LAW REQUIRES 
EMPLOYERS TO NOTIFY OF 

COMPUTER SECURITY BREACH  
By Mark E. Spund, Esq. 

 Our client, Icy Splash Food & Beverage, Inc. 
(OTCBB:IFBV), produces and distributes a line of carbonated 
beverages, including Icy Splash™, a clear, naturally fruit-
flavored, carbonated soda soft drink.  The Company also dis-
tributes a wide variety of specialty food products, health and 
beauty aids and other products, primarily to dollar store retail-
ers. 
 
 We look forward to continuing to assist Icy Splash with re-
spect to its business, financing, legal and strategic challenges. 

 


