Should the Warranty of Habitability Apply to

Condominiums?

Enforcing Owners’ Rights Against Delinquent Boards

By William Walzer

When an owner of a coopera-
tive apartment in New York endures
persistent leaks or other disruptions
emanating from faulty building com-
ponents, the remedies are clear under
the New York Real Property Law.!
However, the remedies available to a
condominium owner suffering identi-
cal conditions are far less clear.?

The owner of a cooperative apart-
ment receives, as one of the indicia of
ownership, a proprietary lease from
the building owner, the apartment
corporation.® Because the relationship
between the apartment corporation
and the unit owner is one of landlord
and tenant,* the warranty of habit-
ability set forth in section 235-b of the
Real Property Law applies.’ It states:

In every written or oral
lease or rental agreement for
residential premises the
landlord or lessor shall be
deemed to covenant and
warrant that the premises
so leased or rented and
all areas used in connec-
tion therewith in common
with other tenants or
residents are fit for human
habitation and for the uses
reasonably intended by
the parties and that the
occupants of such prem-
ises shall not be subjected
to any conditions which
would be dangerous, haz-
ardous or detrimental to
their life, health or safety.®
(emphasis added)

The standard for a breach of the
implied warranty of habitability is
measured “in the eyes of a reasonable

person,” not in a vacuum that ignores

the “essence of the modern dwell-
ing unit.”” The statute was intended
to provide an objective standard for

“those essential functions which a
residence is expected to provide.”

“Without the same
statutory support,
condominium owners
seeking recourse for the
conditions that constitute a
breach of the warranty of
habitability must navigate

a more circuitous and
sparsely traveled route of
state and local statutes, as
well as case law, to achieve
a damage award.”

A tenant who is able to show a
breach of the warranty under this
section is entitled to damages. Proof
of the conditions constituting the
breach will result in a court’s award
of damages based upon a percentage
reduction of the rent. Typical breach
of warranty conditions include per-
sistent leaks, holes in walls, odors,
mold, and the failure of essential
services such as fresh water or heat.
It is not uncommon to see reductions
of 10% to 50% of the rent, according
to the severity of the conditions in a
leased apartment. The statute specifi-
cally allows these reductions to be
awarded without expert testimony as
an aid to the fact finder. Rent reduc-
tions are commonly made in land-
lord-tenant summary proceedings by
Civil Court judges who are experi-
enced with the issues relating to these
conditions and the relevant law.!®

Condominium owners, on the
other hand, have a different legal
relationship with their building
management. Instead of a proprietary
lease, Condominium owners receive
a deed to evidence ownership of

their condominium.! Condominium
owners are not tenants. Thus the

. statutory warranty of habitability has

been held inapplicable to condomini-
ums.!? Without the same statutory
support, condominium owners seek-
ing recourse for the conditions that
constitute a breach of the warranty

- of habitability must navigate a more

circuitous and sparsely traveled route
of state and local statutes, as well as
case law, to achieve a damage award.
The lack of a comprehensive and
straight-forward statutory remedy for
condominium owners suffering from
uninhabitable conditions, as there

is for cooperative owners, makes
enforcement by a condominium unit
owner much more expensive and
time consuming, and any potential
damage award is far less certain. In
light of the patchwork legislation
currently supporting condominium
owner’s claims and the strength of
defenses that can be asserted by the
condominium boards of managers, it
would make sense for the legislature
to extend the warranty of habitability
to cover substandard conditions in
condominiums.

Laws Which Aid Condominium
Unit Owners

Governance of a condominium
is vested in its board of managers.'®
The key documents that dedicate a
building to a regime of condominium
ownership are the declaration, the by-
laws, and the floor plans that show
the units.!* The declaration describes
in narrative form, and the floor plans
show visually, which portions of the
building are the individual units
(generally within the four walls of the
apartment) and which building ele-
ments are common areas; the upkeep
of which is a concern of all owners.?
The declaration generally imposes
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upon the board of managers the duty
to maintain the common elements.16

The obligation of a condominium
board of managers to the unit own-
ers is one of a fiduciary.'” In Board
of Managers of Fairways at North Hill
Condominium v. Fairway at North Hills,
the Second Department held that
board members of a condominium
must perform their duties “in good
faith and with that degree of care
which an ordinary prudent person
in a like position would use under
similar circumstances.”8

The Condominium Act is found
in Article 9-B of the Real Property
Law. Section 339-ee (1) of the Condo-
minium Act creates an obligation on
the part of all condominium boards
to maintain and repair the common
elements of their buildings. The sec-
tion states:

[EJach unit owner shall
be deemed the person in
control of the unit owned
by him or her, and the
board of managers shall
be deemed the person in
control of the common
elements, for purposes of
enforcement of any such
law or code, provided,
however, that all other
provisions of the multiple
dwelling law or multiple
residence law, otherwise
applicable, shall be in full
force and effect...1?

Section 78 of the New York Mul-
tiple Dwelling Law imposes affirma-
tive obligations or repair on multiple
dwelling owners.?® The section reads,
in pertinent part; as follows:

Every multiple dwelling,
including its roof or roofs,
and every part thereof

and the lot upon which it
is situated, shall be kept

in good repair. The owner
shall be responsible for
compliance with the provi-
sions of this section; but
the tenant also shall be li-
able if a violation is caused

by his own willful act,
assistance or negligence or
that of any member of his
family or household or his
guest. Any such persons
who shall willfully violate
or assist in violating any
provision of this section
shall also jointly and sev-
erally be subject to the civil
penalties provided in sec-
tion three hundred four.?!

Similarly, the New York City
Housing Maintenance Code, in § 27-
2005, requires the owners of multiple
dwellings in the City of New York to
keep the premises “in good repair.”??

The New York City Department
of Housing Preservation and Devel-
opment promulgated a list of viola-
tions deemed rent impairing, pursu-
ant to authority given by § 302-a of
the Multiple Dwelling Law.? This list
is found in Title 28 of the New York
City Rules, and includes a require-
ment that owners fix leaky roofs.?*

Both New York State law,?5 and
the New York City Administrative
Code define a nuisance.?s New York
Multiple Dwelling Law § 309, in per-
tinent part, reads as follows:

The term “nuisance” shall
be held to embrace pub-
lic nuisance as known at
common law or in equity
jurisprudence. Whatever
is dangerous to human life
or detrimental to health,
and whatever dwelling is
overcrowded with occu-
pants or is not provided
with adequate ingress and
egress or is not sufficiently
supported, ventilated,
sewered, drained, cleaned,
or lighted in reference to
its intended or actual use,
and whatever renders the
air or human food or drink
unwholesome, are also
severally, in contempla-
tion of this law, nuisances.
All such nuisances are
unlawful....?”

Courts Have Viewed
Condominium Boards as the
“Owner” of the Common
Elements

A surprisingly small number of
reported court cases apply these stat-
utes in the context of a multifamily
condominium building. The condo-
minium association was deemed the
“owner” responsible for repairs of the
common elements under the Multiple
Dwelling Law in Pershad v. Parkchester
South Condominium,?® Smith v.
Parkchester North Condominium,?® and
Gazdo Properties Corp. v. Lava.30 In
Independence Community Bank v. East
86th Street, L.L.C., the court conclud-
ed that the condominium association
was responsible to cure violations
of the New York City Building Code
in the common areas.?! In Hatcher v.
Board of Managers of the 420 West 23
Street Condominium, the court exam-
ined whether a Multiple Dwelling
Law provision requiring resident
superintendents in buildings having
absentee landlords should apply to
condominiums. The Hatcher court
held that, since the condominium’s
board of managers was deemed the
owner and each member of the board
resided in the building, no resident
superintended was required.32

Damages May Be Awarded
Against Condominium Boards

Since condominium boards have
been held responsible to make re-
pairs, it would seem logical that their
failure to make repairs should result
in monetary liability in the same way
that similar failures in the landlord-
tenant context result in rent abate-
ments. However, even fewer cases
have held condominium boards liable
to unit owners in damages for breach
of their duties to make repairs to the
common elements. Also troubling,
the statutes and ordinances cited
above, on which condominium own-
ers may rely to support a duty owed
to them, have no provisions specify-
ing damages for violations.

Affirmative claims for damages
brought by condominium owners
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were allowed in Board of Managers

of Dickerson Pond Condominium I v.
Jagwani®3and Granada Condominium I
v. Morris.®* Defenses asserted by own-
ers in actions brought by their boards
to recover common charges survived
summary judgment in In re Abbady
(Mailman),® and Residential Board of
Managers of the Century Condominium
v. Berman. But these cases provide
little analysis to support their hold-
ings. Despite a paucity of condo-
minium cases allowing damages, case
law does allow courts considerable
latitude in fashioning a remedy for
breaches of fiduciary duty. The First
Department in Wolf v. Rand,* said:

Since the breach of fidu-
ciary duty was proved,
the court may be accorded
significant leeway in
ascertaining a fair approxi-
mation of the loss,?® as
contrasted with the more
precise, compensatory,
standard of a contract or
tort case,* so long as the
court’s methodology and
findings are supported by
inferences within the range
of permissibility,*’ which
is the case herein. After
all, “[wlhen a difficulty
faced in calculating dam-
ages is attributable to the
defendant’s misconduct,
some uncertainty may be
tolerated.”4!

The general principles for estab-
lishing a monetary award for damage
to real property are well established.
In the case of Jenkins v. Etlinger, the
Court of Appeals stated:

Recovery for temporary
injury to real property may
be measured by the value
of the loss of use, which is
determined by the de-
crease in the property’s
rental value during the

' pendency of the injury. 42

Condominium Owners Face
Litigation Hurdles

Tenants asserting a breach of
the warranty of habitability need
only show evidence of poor condi-
tions, without regard to questions of
negligence or active fault.*> However,
the law regarding condominiums is
unclear and requires further develop-
ment. One can imagine numerous
issues and defenses that could be as-
serted by condominium boards.

First, as noted above, the primary
claim of a condominium owner will
be a breach of fiduciary duty by the
board. Since the nature of a breach of
fiduciary duty is tort,* the plaintiff
will have to establish all the elements
of a tort claim. In any such claim,

a threshold question is whether a
breach occurred. Since the owner
can’t rely on the warranty of habit-
ability, the court will need to struggle
with the question of whether specific
statutes establishing a duty were
breached.

The plaintiff will then have to
establish negligence on the part of
the condominium board. It is un-
clear whether a board may claim in
defense of damages that the board
acted prudently despite the fact that,
for example, leaks inundated an
apartment for a period of months. A
board might argue in defense that it
took months to hire a contractor and
for that contractor to prepare for and
perform the repair.

Questions of proximate cause
will also be at issue. Under tort
doctrine, the condominium owner
must establish that the board’s breach
of duty was the proximate cause of
the injury.%> This in turn will involve:
questions of burden of proof. Must
the plaintiff prove exactly how water
found a route into the apartment, or
can she simply rely on a logical pre-
sumption that if the water came from
outside the apartment it must have
been the result of a failure of the com-
mon elements? Can the plaintiff meet
the burden without expert witness
testimony concerning the manner

in which the physical damage to the
apartment occurred?

Proving Damages Requires
Expert Witness Testimony

To prove diminished value dam-
ages under Jenkins, supra, the plaintiff

“will need to provide the testimony

of an expert witness who will as-
sume as true the plaintiff’s descrip-
tion of unlivable conditions within
the apartment during the period it
suffered from the board’s inatten-

. tion. A three-year limitations period

applies to breaches of fiduciary duty
when damages are sought, with each
adverse event signaling the start of a
new limitations period.%6

The damage expert will consider
the rental value of the apartment as
if it were not affected by the condi-
tions of neglect, and compare it to
the rental value of the apartment as
it actually was during the period of
board inattention. The difference of
each monthly assessment, added for
the entire loss period, would yield the
damages. Of course, the fact finder
is not required to accept the calcula-
tion of the damages provided by the
expert and can substitute its own
judgment. Moreover, the board could
argue that the loss calculation should
be based on a diminution of the com-
mon charges payable with respect to
the unit as a substitute for fair rental
value, instead of the actual fair rental
value as calculated by the expert. In
most cases the fair rental value of an
apartment would be substantially
higher than the common charges.

Condominium Boards Will
Assert the Protections of the

‘Business Judgment Rule

In addition to the burden of prov-
ing case elements that a typical tenant
doesn’t need to address, a condo-
minium owner squaring off against
her board potentially faces a power-

. ful defense—the business judgment

rule. Under the business judgment
rule, courts will not review decisions
of a board made in good faith.#” As a
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general matter, the business judgment
rule applies to decisions of a condo-
minium board of managers, just as it
does to other boards.*® But the rule
does not apply where the contested
board action either (1) is not autho-
rized under the condominium gov-
erning documents or state law; or (2)
has no legitimate relationship to the
welfare of the condominium; or (3)

is in breach of fiduciary duty to unit
owners.* It is difficult to imagine the
effective assertion of this defense in a
matter in which rainwater regularly
inundates a condominium unit. Yet
there may be circumstances where the
board can assert business judgment
protections for an extended period

of time, such as when repairs are
delayed while a contractor is engaged
and a comprehensive plan of work
for the entire building is finalized.®

“Leaks and other physical
problems associated with
multifamily condominium
buildings often fall
disproportionately on

a single owner or small
group of owners.”

Conclusion

Leaks and other physical prob-
lems associated with multifamily
condominium buildings often fall
disproportionately on a single owner
or small group of owners. Some-
times, litigation is the only available
response to a board’s inattention or
sheer indifference. Yet the burdens
facing a condominium owner seeking
damages for having to live with unin-
habitable conditions are many. While
the same conditions in a cooperative
apartment can result in a quick and
efficient abatement award, rendered
by a judge with expertise in the area,
the condominium owner must pro-
ceed ina plenary action, hire experts,
conduct extensive discovery to un-
derstand how the board has breached
its duty, and then face uncertainties
at trial concerning burdens of proof
and qualitative standards of board

conduct. There is no justification for
this dichotomy, and the New York
legislature should act by extending
the protection of § 235-b of the Real
Property Law to condominiums.
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for condominiums); see also Hunt v.
Sharp, 83 N.Y.2d 883, 649 N.E.2d 1201,
626 N.Y.5.2d 57 (1995) (applying the
business judgment rule to condominium
boards but holding that individual board
members cannot avail themselves of the
business-judgment rule after first failing
to act upon defendants’ application
within the time required by the bylaws,
and then acting in bad faith by denying
defendants’ application to make the
basement garage unit a fiscally efficient
operation).

See Levandusky, 75 N.Y.2d at 538, 553
N.E.2d at 1322, 554 N.Y.S.2d at 812.

It is self-evident that a board can’t shift
blame to its own managing agent. In
addition, a board can’t shift blame to the
professionals or contractors it hired to
make the repairs. As the Court stated in
Jacobson v. 142 E. 16 Coop. Owners, Inc.,
295 A.D.2d 211, 211, 743 N.Y.S.2d 500, 500
(1st Dep’t 2002):

Pursuant to Multiple Dwell-
ing Law § 78(1) defendant
landlord and managing agent
were under a nondelegable
duty to maintain the premises
at issue, “including its roof or
roofs, and every part thereof
and the lot upon which it is
situated...in good repair,” and
are thus “vicariously liable for
any negligence on the part of
‘the independent contractor” in
effecting repairs.

Id. (emphasis added) (quoting Dowling v.
257 Assoc., 235 A.D.2d 293, 652 N.Y.5.2d
736 (1st Dep’t 1997)).
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